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THE RIGHT OF A CORPORATION TO RE- 
COVER UNFAIR PROFITS FROM PRO- 
MOTERS. 


The principle that promoters sustain ‘a 
fiduciary relation to the corporation they 
And it 
seems further recognized that, if promoters 
own all the original shares of a corpora- 
tion, they are entitled to turn over to the 
corporation they organize property at an 
excessive valuation as measured by the par 
value of shares of stock given in exchange 
therefor. Indeed, such a transaction is re- 
garded as an agreement between organizers, 
rather than a scheme by promoters. And 
where the movers are organizers, it has 
been held that the fact of a greater profit 
being obtained by some than by others is 
not a fraud upon the corporation, but upon 
the associate organizers. Blum v. Whitney, 
185 N. Y. 232. 

The Supreme Court of the United States 
and the Supreme Judicial Court of Massa- 
chusetts have recently reached conflicting 
conclusions in a corporation case, where 
one of the leading spirits in the creation of 
the same corporation was defendant in the 
federal court and the other, in the state 
court, the latter being held liable to the 
corporation for overvaluation of property 
transferred to it, and the former not. 
Old Dominion C. M. & S. Co. v. Lewisohn, 
210 U. S. 206; Same v. Bigelow (Mass.), 
89 N. E. 193. 

In the federal supreme court the opinion, 
to which there was no dissent, was by Mr. 
Justice Holmes, and a majority opinion in 
the Massachusetts court, from which Jus- 
tice Holmes came to the federal bench, 
pointedly rejects his reasoning and conclu- 
sion. 


promote is generally recognized. 


These two opinions, in comparison with 
each other, do not seem to assist greatly 





towards the fame of Justice Holmes. He 
does not appear in his opinion to have 
considered other authority so thoroughly, 
or to have stated the relevant facts so clear- 
ly, or generally to have argued so dis- 
criminatingly, as did. Mr. Justice Rugg, 
speaking for the Massachusetts court. 

Of course, some allowance is to be made 
fer the fact that the latter was particu- 
larly expected to justify very fully and 
clearly the majority of a state court in 
its disagreement with the unanimous view 
of the highest court in our country. In 
this situation, the Massachusetts court ad- 
vanced no opinion, which it did not en- 
deavor to fortify by-authority, and where 
there was a different view about the effect 
of authority relied on by Justice Holmes, 
the Massachusetts interpretation was care- 
fully set forth, and extensive reference 
made to cases. 

These considerations naturally produced 
elaboration in the Massachusetts opin- 
ion. ‘The loftiness of its tone seems not, 
however, to have suffered because of tedi- 
ousness in recital, and dignified condem- 
nation of fraud runs through all its sen- 
tences. : 

More than this, however, it appears to 
us that of the two opinions the one by the 
federal court lacks in definiteness, while the 
one by the state court gives a clear concept 
for the formulation of a rule, such as the 
importance of the question at issue de- 
manded., 

The facts in each case showed that 
Lewisohn and Bigelow arranged ‘to pur- 
chase all the shares of an existing corpora- 
tion and, additionally, some real estate, the 
purchase price of the former being $1,000,- 
ooo and of the latter $5,000. They formed 
a New Jersey corporation with a capital of 
$1,000 and put in dummy directors to. 
manage it. The day after its organization 
its capital stock was increased to $3,750,000, 
divided into 150,000 shares at $25 per 
share. The dummy directors resigning 
and Bigelow and Lewisohn, coming in with 
three dummies, sold the property they had 
acquired to the new corporation for 130,- 
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ooo of its shares and left 20,000 shares to 
be subscribed for to obtain a working 
capital. 

The opinion of Justice Holmes considers 
that the transaction is to stand upon the 
theory that this corporation and all its 
shares, issued and unissued, belonged to 
these two, and they had the right to appor- 
tion them fo each other as they saw fit, 
and it was of no concern to others, if all 
were taken or some were left unissued, or 
issued upon a fair equivalent therefor or 
not. 

The position of the Massachusetts court 
was, that, if shares were left unissued, 
subsequent subscribers thereof were to be 
placed on the footing of original subscrib- 
ers and Bigelow and Lewisohn would be 
promoters, sustaining a fiduciary relation 
to the corporation and its shareholders. 

The Massachusetts case cites and quotes 
from decisions in a great number of states, 
among them cases from Pennsylvania, Wis- 
consin, Missouri, New Jersey, Kansas and 
Oregon, in support of its view, that the 
contemplated sale of shares by the cor- 
poration prevents the promoters from be- 
ing deemed in law the sale owners. 


Indeed, this seems the only correct view, 
as otherwise by the mere official act of the 
president and secretary selling one share 
of treasury stock to a subsequent subscrib- 
er the situation is changed and another 
original owner brought into the transaction. 
Certainly, if any injustice is done it is just 
as baneful to a subscriber taking the day 
after property is turned over at an over- 
valuation as to one taking the day before. 
The corporation surely has some legal 
capacity, and when stock is left in its hands 
as treasury stock, it can at least hold it as 
trustee. If one share of it is purchased, it 
holds the rest for that purchaser and those 
to whom shares are issued for over- 
valued property. 

More than this. If we may concede it to 
be non-fraudulent, in the sense that it is not 
harmful to anyone, for two people to take 
as many shares of a corporation’s stock as 


they may, between themselves, agree to | 





take, and for any consideration they 
choose, when nobody else owns any of its 
stock, yet, if they are also its directors and 
authorize sales of remaining shares on the 
theory that none have been issued fo 
which value has not been paid, co instanti 
any sale, they owe a duty to the corpora- 
tion, which is the agent of all of its share- 
holders, to correct an act which, though 
innocent at the start, has, by the subse- 
quent acts of the same actors, become frau- 
dulent. If one converts an originally in- 
nocent transaction into a fraud, he ought 
to be held liable for fraud just as much 
as if his act was, from the beginning, in- 
tended to accomplish a fraud. 


Let us look at this a little further. Sup- 
pose the promoters, in these cases, had by 
collusion and fraudulent representation in- 
duced a board of directors honestly to be- 
lieve their properties were worth 130,000 
shares of the corporation’s stock, and then 
they elected themselves its directors, would 
they not be legally bound to have the cor- 
poration correct the fraud, because of the 
interest of those who had paid full value 
for their shares? This goes to show, we 
think, that the corporation could not have 
imputed to it the knowledge of its direc- 
tors that a fraud was being perpetrated on 
it. It was then representing the interests 
of the present and prospective holders of 
150,000 shares and not merely the inter- 
ests of those holding the issued shares, 

It is a rule in law, that the knowledge 
of an agent, which it is his interest to con- 
ceal from his principal, is not imputable 
to the latter. Just as the poet says flattery 
cannot “soothe the dull cold ear of death,” 
so an agent of a corporation cannot whis- 
per into its “dull cold ear” that he is defraud- 
ing it, while acting for it and outwardly 
professing to be honest with it. The only 
way one can tell a corporation anything 
is to tell its agent, but when an agent tellsa 
corporation, by acting for it, that he is hon- 
estly acting, he cannot at the same time con- 
tradict himself, and every act following 
on the last statement is a reaffirmation of 
the former. The corporation by accepting 
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his act must be presumed to accept such 
reaffirmation as true. 

There seems here conflicting presump- 
tions. The official acts honestly and the 
individual dishonestly. It is immaterial who 
the individual is. If, however, he is an- 
other than the official, his internal con- 
sciousness cannot manifest itself to the 
official except by overt acts. If the individ- 
ual is the same person as the official and puts 
his indiviluality on one side of a contract 
and his trust relation on the other, he, for 
contractual purposes has made of himself 
another person, as he himself must con- 
tend. Just, therefore, as the official does 
not know of his private consciousness, 
equally it may be said he does not know of 
his private acts, which manifest it, when he 
deals with himself. 

The narrow issue between the fed- 
eral and the state court is, that the 
former holds squarely, if . it holds 
squarely on .this subject at all, that the 
owners of thirteen-fifteenths of the shares 
of a corporation may prior to issuance of 
any of the remaining shares turn, as con- 
sideration therefor, as little or much prop- 
erty into that corporation as they choose, 
while the state court holds there is,a fraud 
upon the corporation, both because it is a 
different entity from each and both of 
the owners of all the issued shares, and 
because its unissued shares are an asset 
over and above the issued shares in the 
very contemplation of those who hold the 
issued shares, upon each of which they 
have placed a stated value. 

It would seem, that in the very act of 
taking something for nothing, the promot- 
ers to that extent are juggling with words, 
for by their acts they are presumed to as- 
sert that the remaining shares are based 
on capital to the extent of capitalization. 

(ne cannot believe so, but the solicitude, 
which seems to afflict Justice Holmes lest 
injustice should be done to the defendant 
in the federal case, makes his reasoning 
look not altogether unlike sympathy for a 
brilliant thimble-rigger in financial presti- 
digitation. The Massachusetts judge, on 





the contrary, sees a fraud and he is not 

cognizant of any reason for its being treated 

less severely, because its consequences, 

by reason of the greediness of the perpe- 

trators, fall on ‘a less number propor- 

tionally than if they had not priced their 

property so highly and thus left a larger | 
number of unissued shares to be worked off 

on a confiding public. 

It seems to us the rule of de minimis 
non curat lex has little room for applica- 
tion in this kind of case. Fraud is fraud, 
and whether it leave a large devastation in 
its trail or not, whenever courts are called 
upon to strike it, its head appearing, it 
should be struck. A hard and fast rule is 
needed for transactions of this kind, and 
the Massachusetts court appears ‘to offer 
one, while the federal court does not, 








NOTES OF IMPORTANT DECISIONS. 





CORPORATIONS—RELIGIOUS CORPORA- 
TION DEFINED, WITH REFERENCE TO 
CONSTITUTION FORBIDDING ITS TAKING 
TITLE TO REAL ESTATE.—Religion and 
charity are supposed to be so closely allied, 
that true religion and true charity go hand 
in hand, or both are masquerading. This idea 
makes it somewhat difficult to distinguish one 
of the twins from the other, who, like the Sia- 
mese pair, breathe through the same lungs 
and are nourished by the same food. Therefore 
it has seemed to us that the Supreme Court 
of Missouri has failed to recognize the ex- 
istence of a cherished similitude between re- 
ligion and charity in pronouncing a benefaction 
to a training school for missionary work in 
propagating the doctrines of the Methodist 
Episcopal Church, South, to be void as attempt- 
ing to convey title to a religious corporation, in 
the sense of those words as used in the Mis- 
souri constitution. Proctor v. Board of M. E. 
Church, 123 S. W. 862. 

This constitution provides “that no religious 
corporation can be established in the state, 
except such as may be created under a general 
law for the purpose only of holding the title 
to such real estate as may be prescribed by 
law for church edifices, parsonages and ceme 
teries.” 

We venture to assert that unless the words 
“no religious corporation” are taken in a se- 
verely restrictive sense, this provision of the 
Missouri constitution is easily the most narrow 
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and intolerant specimen of restrictive legisla- 
tion in civilized America. The genius of our 
country abhors it, and it is directly in the teeth 
of our fundamental theory of worship in free- 
dom according to the dictates of one’s own con- 
science. It is impossible for the Missouri 
Supreme Court to be correct in holding that 
a corporation for a training school for mis- 
sionaries in the propagation of the doctrines, 
of a particular Christian denomination were, by 
that section, in the minds of the framers of 
the constitution; for it is impossible to believe 
that the people of any state of this union 
would favor any such restraint, when organi- 
zations for charity, for benevolence, for liter- 
ature, learning and art are so liberally en- 
couraged. ; 

There is a purpose easily discerned in the 
adoption of this provision which can relieve 
this constitution from such a stigma as three 
judges of the Missouri court put upon it, their 
fault being partly condoned by following or 


approving prior decision in In re St. Louis 
Institute of Christian Science, 27 Mo App. 
633. ; 


Construing that section, we would assume, 
that the framers recognized that various con- 
gregations built and owned their churches, 
parsonages and burial grounds for deceased 
members, and it might be desirable that tit’e to 
those things which existed in bodies whose 
constituents were changing, should te vested in 
a corporation. Having only this idea in mind, 
a provision for its better realization was fram- 
ed. If these congregations were  cus- 
tomarily, or even occasionally, having separate 
Sunday schcol buildings or libraries, these 
would likely have been embraced in the clause 
just as were parsonages and cemeteries. But 
this being the thought in hand, the class of 
corporation, denominated religious, must be con- 
strued to correspond to that thought and not 
go beyond it, because a dictionary would sup- 
port the extension. So restricted, it might well 
have been thought wise’to prescribe, that no 
church congrezation, desiring a corporation to 
manage its prorpe’ties, may obtain one except 
under a general law, the corporation merely 
holding the title for it. This sort of holding, 
applying to the same sort of things all over the 
state, needed s»mething in uniformity if the 
prior sort of holding was’ to be displaced. 
There is no hardship or narrowness in this 
provision thus construed, but it is in. aid of 
congregational purposes. But to say mem- 
bers of a congregation shall not form a corpo- 
ration as a training school for its ministers, is 
not only opposed to this, but it smacks of tyr- 
anny of the people over themselves. Such an in- 
stitution should go into the list of those which 
are benevolent or charitable. 





INDIANS—TRIBAL LAND RESERVED FOR 
CEMETERY AND JUSTICIABLE RIGHTS 
THEREIN. — The theory of a _ nation’s 
honor being the ultimate test, as to what has 
teen established between this government and 
an Indian tribe, received a late application in 
the case of Conley v. Garfield, Sec’y. of the 
Interior, et al., 30 Sup. Ct. 224. 


In 1855 there was a treaty between the 
United States and the Wyandotte Indians, all 
tribal relations to be dissolved upon its ratifi- 
cation, this government proceeding on its part 
to embody the treaty provision in a statute. 
The Wyandotte Nation ceded all of its land for 
subdivision in severalty among the members 
of the tribe, “except the portion now enclosed 
and used as a public burying ground shall be 
permanently reserved and appropriated for that 
purpose.” 


A descendant of parents buried there sought 
to enjoin the removal of the remains of those 
there buried to another place and sell the bury- 
ing ground, but the Federal Supreme Court de- 
nied relief, Justice Holmes thus speaking for 
the court: “There is no question as to com- 
plete legislative power of the United States 
over the land of the Wyandottes while it re- 
mained in their occupation before their quit- 
claim to the United States. Lone Wolf v. 
United States, 187 U. S. 553, 565. When they 
made that grant they excepted this parcel. 
Therefore it remained as the whole of the land 
had before, in the ownership of the United 
States, subject to the recognized use of the 


Wyandottes. But the right of the Wyandottes 
was in them only as a tribe or nation. The 
right excepted was a right of the tribe. The 


United States maintained and protected the 
Indian use or occupation against others, but 
was bound itself only by honor, not by law.” 


Then the judge dilates on the reservation 
being kept as a promise to a tribe, and not to 
the individuals of a dissolving tribe, and its 
honor being pledged to that tribe, and not oth- 
erwise. 


This reasoning seems to us a very thin ve- 
reer of justification for violation of what looks 
like a vested right. Imagine, if you can, a dis- 
solving corporation excepting from its distribu- 
table assets one in which the shareholders are 
to have rights in common. Each shareholder 
by such arrangement surrenders a modicum 
of his dividend to accomplish this purpose. 
This would look like he had paid value for his 
individual interest. If he had, would this or 
not be a vested interest? This is exactly what 
the Wyandottes did. They reduced their di- 
visible assets, which the United States dis- 
tributed. It could not take away from allottees 
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what was distributed, for at least each 
acquired a vested interest. Did not the United 
States, by every fair implication of language, 
agree that this reservation should stand as 
distributed ipso facto ratification of the treaty? 
If so, was it not a vested interest in members 
of the tribe? 

The non-justiciable right theory appears to us 
to be by this decision very unwarrantably ex- 
tended, and the cloak of honor has been made 
to cover a taking without due process of law. 





LANDLORD AND TENANT—HOLDING BE- 
YOND TERM AS IMPLIED RENEWAL UN- 
DER OPTION.—The Supreme Court of Tennes- 
see draws a distinctinon in holding over in an 
option to retain premises at same rental and 
at an increased renta!, where with nothing 
said on the subject the tenant continues .to 
pay the original rent. Carhart v. White Man- 
tel & Tile Co., 123 S. W. 747. 

The court holds, however, that neither in one 
case or the other igs the mere continuance of 
occupancy by the lessee after expiration of the 
term more than a mere presumption that he has 
exercised the option of a renewal. At bottom 
there is still the question of intention. But 
the court holds, that to pay increased rental is 
affirmative evidence of the exercise of the op- 
tion, and, conversely, paying the original rental 
is evidence tending to repel the presumption of 
its exercise, and to make of the lessee a mere 
tenant at will. 


The case cited, Murtland v. English, 214 Pa. 
325, 64 Atl. 882, annotated fully in 6 Am. & Eng. 
Ann. Cas. 339, where it was held that where the 
option was for premises at an increased rental, 
and the tenant continued in without any new 
arrangement and paid no increased rental, 
the tenancy became one from year to year up- 
on the ofiginal rental. But this was not ac- 
cepted by the principal case, but the ruling is 
that there was merely a tenancy at will— 
found so to be upon a repelled presumption. 


This rule seems to be more according to rea- 
son than the Pennsylvania holding, on the 
theory that the giving of the notice is for the 
lessor’s benefit, he being presumptively un- 
willing the: premises should be held under the 
old rental and the lessee agreeing, by declin- 
ing to pay more, that the landlord may retake 
from him as a tenant at will, the time he con- 
tinues there being a favor granted by the 
lessor, and so recognized on both sides. There 
might, therefore be said to be an aggregatio 
mentium on this subject. 





THE HISTORICAL INTERPRETA- 
TION OF “FREEDOM OF SPERCH 
AND OF THE PRESS.”—PART IIL. 
—OTHER FORMS OF IMPAIRING 
INTELLECTUAL OPPORTUNITY.* 


Taxes on Knowledge—Another form 
of impairing natural intellectual oppor- 
tunity and therefore an abridgement 
of freedom of the press, was by way 
of taxes upon knowledge. In America, 
where to a very large extent we have gov- 
ernment by newspapers, it seems uniltkely 
that such taxes will ever again become a 
subject of controversy. However, we must 
briefiy consider the matter as an historical 
issue, so that our final generalization as to 
unabridged freedom of the press may nega- 
tive also this form of abridgement. 

George Jacob Holyoke has briefly de- 
scribed the conditions against which he and 
other friends of intellectual freedom before 
him, waged such strenuous battle. These 
are his words; “Yet e¢very newspaper pro- 
prietor was formerly treated as a blasphem- 
er and a writer of sedition, and compelled 
to give substantial securities against the 
exercise of his infamous tendencies; every 
paper-maker was regarded as a thief, and 
the officers of the Excise dogged every step 
of his business with hampering, exacting 
and humiliating suspicion. Every reader 
found with an unstamped paper in his pos- 
sessicn was liable to a fine of 20 pounds 
sterling. When the writer of this published 
the ‘War Chronicles’ and ‘War Fly Sheets’ 
the Inland Revenue Office bought six copies 
as soon as each number was out; thus he 
incurred fines of 120 pounds sterling before 
breakfast, and when the last warrant was 


| issued against him by the Court of Ex- ° 


chequer he was indebted to the Crown 600,- 
ooo pounds sterling. Besides, he had issued 
an average of 2,000 copies of the Reasoner 
for twelve years, incurring fines of 40,000 
pounds sterling a week, which amounted 
to a considerable sum in twelve years. He 
who published a paper containing news 
without a stamp, was also liable to have all 


* Parts I. and II. of this article appeared in 
the two preceding issues of this Journal. 
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his presses broken up, all his stock confis- 
cated, himself, and all persons in his house 
imprisoned, as had been done again and 
again to others within the writer's knowl- 
edge. Neither cheap newspapers nor cheap 
books could exist while these perils were 
possible.” 

In his “History of the Taxes of Knowl- 
edge,” Collet informs us that “The History 
of the Taxes Upon Knowledge” begins 
with their imposition (1711) in the reign 
of Queen Anne. ‘The battle against the 
press had, indeed, begun before that date.” 
The year 1855 marked the final repeal of 
the last of these English stamp acts, and 
those requiring bands, etc., from publishers. 
Those who are interested in this particular 
battle for larger freedom of the press are 
referred to Mr. Collet’s interesting account.’ 
In all these discussions it is apparent that 
the main purpose was not to favor one sys- 
tem of raising revenue as against some other 
system, but to increase the intellectual op- 
portunities of all, by removing ail state- 
created impediments to the greatest natural 
freedom for the interchange of ideas. 

The Censorship of Mails—We next 
consider the method of creating _ine- 
qualities in intellectual opportunities, and 
of abridging them, by means of a state- 
created postal censorship, which is fast be- 
coming an important issue in the contést 
for intellectual freedom in America. The 
American postal censorship over. mail mat- 
ter began in 1873, when a law was passed, 
without debate, making “obscene” matter 
unmailable. 1 am informed that the origi- 
nal draft of this bill included “blasphemy” 
in the unmailable list, thus again emphasiz- 
ing the origin in religious intolerance, and 
pointing to the ultimate purpose of those 
who are so persistently advocating and se- 
curing extension of our postal censorship. 
This censorship has already been extended, 
so that now even political literature, which 
in European monarchies, is spread without 
hindrance, has been excluded from Ameri- 
can mails and penalized. The statutes here- 


(1) Taxes on Knowledge the Story of Their 
Origin and Repeal. Lond. 1899; see also Patter- 
son on Liberty of Press and Speech, p. 57. 





tofore have only provided ex post facto 
punishment for use of the mails, but did 
not authorize the postal authorities to pre- 
vent the transmission of prohibited matter. 
In several congresses the Postal Depart- 
ment asked an amendment to the laws, such 
as would give the postmaster power to re- 
fuse transmission to forbidden matter. The 
amendment never was passed. Not ‘abashed 
by the refusal of Congress to confer the 
power, the authorities proceeded to usurp it 
under the usual guise of a new “construc- 
tion” of existing statutes. This usurped 
power, having been calmly acquiesced in hy 
the public, soon received judicial confirma- 
tion, and gradually has been extended, so 
that now it assumes to over-ride the judi- 
cial department by excluding from the mails 
publications which the courts have decided 
are mailable, and has excluded matter with- 
out the warrant of any statute, relying upon 
the absence of a remedy for the afflicted 
persons. ‘ 
Under our modern conditions of living, 
with its cheap printing and postal facilities, 
to be denied the use of the mails for the 
spread of one’s ideas, creates a relatively 
greater inequality and abridgement of in- 
tellectual opportunity than ever was created 
by any prior form of censorship. Since 
private competitors of our public mail ser- 
vice are prohibited by law, and since in 
these times of a cheap périodical press, no 
one can hope ever to attain a favorable pub- 
lic opinion in competition with his intellec- 
tual opponents, except by publication 
through the mails, therefore it follows that 
a postal censorship is the most effective 
possible abridgement of freedom of the 
press. However, since the postal authori- 
ties now exercise a usurped censorship over 
postal matter prior to publication, through 
the mails, we have quite effectively, though 
unconsciously, re-established in some fields 
of thought a “previous censorship,’ sub- 
stantially like that against which Milton 
wrote nearly 300 years ago. If this pre- 
vious censorship is upheld, in spite of our 
constitutions and judicial dictums against 
the legal possibility of a “previous censor- 
ship,” then its spread into other, and finally 
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all, fields of thought is only a matter of 
time. Under present conditions the differ- 
ence between a censorship previous to print- 
ing and one after printing, but previous to 
import, because a book that cannot get pub- 
licity by mail might as well never be print- 
ed, since without facilities for distribution 
by post, interstate commerce, or private 
competitors of the postal system, the secur- 
ing of readers is practically impossible. Fur- 
thermore, a censorship after printing, and 
before publication by mail, is worse than 
me before printing, because it inflicts the 
needless loss of the cost of printing. 

The infamous Licensing Act of England, 
against which Milton wrote, was passed 
September 20th, 1649, provided, among its 
pernicious abridgements of freedom of the 
press, that no person whatever shall pre- 
sume to send by the post, carriers or other- 
wise, or endeavor to dispense any unli- 
censed book, etc., on penalty of forfeiture, 
fine and imprisonment. As if to add insult 
to injury, every printer was required to 
give a bond to “The Keepers of the Liber- 
tics of England,” to insure against the vio- 
lation of the licensing act. It was pre- 
cisely this censorship previous to publica- 
tion by mail, against which Milton wrote 
his Aeropagitica. Our courts have said that 
the absence of “such previous restraint as 
had been practiced” is the one thing at 
least against which our constitutional guar- 
antees protect us, and yet in spite of courts 
and constitutions, we have for some time 
acquiesced in just such a usurped postal 
censorship previous to publication by mail. 
Furthermore, owing to the uncertainty of 
the statutory criteria of mailability, this 
censorship previous to publication by post 
is in practice an arbitrary discretion. So 
then; we do not even have left the one 
lonely element of freedom, which our courts 
too often have mistaken for all there is to 
unabridged freedom of the press. Even 


’ that little “all” has disappeared, and only 


the blank paper of our constitutional guar- 
antee remains. When the issue is squarely 
presented will our courts confirm also the 
destruction of this last element of freedom 
of the press, and so vest congress and our 





federal bureaucracy with all the powers 
over the press which our constitution was 
supposed to withhold? 


An English barrister-at-law gives us this 
brief account of the postal censorship 
in England: “The right of free speech and 
writing can scarcely exist in perfection 
without mechanical facilities for exchang- 
ing letters and printed matter between cor- 
respondents; * * * What is desired 
by each and every citizen is, that he shall 
be entitled to send and receive all communi- 
cations which he thinks material to his own 
interest, and that no third party shall be 
allowed to tamper or interfere with this 
operation—so that a message sent in writ- 
ing or print shall be secret and inviolable 
from the moment it is despatched till the 
moment it is delivered. This has for two 
centuries been more or less attained. The 
great medium for this communication be- 
tween the subjects began in 1635, on a 
small scale, at the suggestion of the Crown, 
but Parliament soon saw its importance, 
and in 1649 passed a resolution that the 
office of postmaster ought to be the sole 
disposal of Parliament. In 1710 a statute 
laid down the chief rules, and one of these 
continuing as it did the first sketch of a 
plan projected under Charles I, forbade all 
other persons to carry and deliver letters 
wie. Se? Ye 

“It appears to have been a century ago 
the common complaint of leading states- 
men, that their political opponents made a 
practice of opening their letters when they 
had the power. * * * 


“In 1822 complaint was made by a mem- 
ber of Parliament, that a letter sent him by 
a prisoner had been opened. And though 
the government claimed the right to do so 
for precaution, yet many urged that it 
should be deemed a breach of privilege; 
this step, however, was not taken.? Again, 
in 1884, instances of private letters being 
opened were complained of, and parlia- 
mentary committees investigated the prac- 
tice and found sufficient confirmation of 
the suspicion that such a practice was not 


(2) 6 Parl. Deb. (2d) 282, 646. ‘ ; 








226 CENTRAL LAW JOURNAL. 











unfrequent, especially in connection with 
foreign refugees.? Sir R. Peel said that 
no rule could be laid down on such a subject 
and successive Secretaries of State of all 
parties had been in the habit of exercising 
this power at discretion.‘ , 
Thus this great authority on freedom of 
the press informs us that according to the 
English conception of it, the period of our 
revolution found it a matter of constant 
complaint that there was a post-office cen- 
sorship. Those who thus complained were 
the friends of a larger intellectual liberty 
and it was their view that was adopted into 
our constitutional guaranty for the security 
of papers against unreasonable searches, 
and against all abridgements of freedom 
of utterance. These two clauses together, 
until judicially explained away, would seem 
clearly to preclude the search of unsealed as 
well as sealed mail-matter, for the purpose 
of creating inequalities or right to the public 
service, according to whether the ideas 
transmitted are officially approved or dis- 
approved. This is the self-evident mean- 
ing of our constitution when viewed in the 
light of the issues that were agitating the 
public at the time of its adoption. The 
manifest purpose was the increase of in- 
tellectual opportunity, even though it pro- 
tected such as might be inclined to sedition, 
and just as manifestly it was not the pur- 
pose merely to change a business policy in 
relation to a department of government. 
To show that the advocates of unabridged 
freedom of the press included a mail ser- 
vice free from censorship, as a part of 
their conception of freedom of the speech, 
I will content myself with one quotation 
from Jeremy Bentham, as confirming the 
foregoing historical interpretation. After 
explaining that the only check to tyrannous 
government is “instruction, excitation an‘ 
the faculty of correspondence” that “the 
national mind be kept in a state of appro- 
priate preparation; a state of preparation 
for eventual resistance,” the latter continues 


(3) 75 Parl. Deb. (3) 1264; 76 Ibid, 212, 296. 

(4) Rep. of Secret. Com. 1845; Patterson, 
Liberty of the Press, Speech and Public Wor- 
ship, pp. 58-59. 





thus: “Necessary to instruction—to excita- 
tion—in a word to a state of preparation 
directed to this purpose is (who does not 
see it?) the perfectly unrestrained communi- 
cation of ideas on every subject within the 
field of government; (which includes the 
discussion of sexual physiology and psy- 
chology as a foundation for sex ethics, and 
the latter even from the view-point of the 
free-lover and polygamist because a demo- 
cratic government must Icave itself iree to 
change even its marriage laws.) The com- 
munication, by vehicles of all sorts-~by 
signs of all sorts, signs to the ear—signs of 
the eye—by spoken language—by written, 
including printed language—by liberty of 
the tongue, by liberty of the writing desk, 
by liberty of the post office—by the liberty 
of the press.” He repeats that ‘s necessary 
“not only for instruction, but for excita- 
tion” all “to keep on foot every facility for 
eventual resistance.’”® 


Bentham then pointed to the United 
States as a place where such liberties ex- 
isted, but he could not do so now were 
he alive. The Declaration of Independence. 
the constitutional guarantees for the right 
of assembly, due process of jaw, and the 
right to bear arms, and against searches 
and seizures, the declarations of the con- 
ventions of several of the states, the con- 
stitutional guarantees of unabridged free- 
dom of speech.and of the press, all pro- 
claim the intention to protect the right of 
the citizen against punishment for mere 
psychologic crimes to the end that he may 
be always prepared for eventual resistance, 
even of government itself.® 


Psychological Tendency of Criterion of 
Guilt.—Historically considered an insepara- 
ble part of the contention for a larger, or an 
unabridged, liberty of speech and of the 
press, was the condemnation of that prac- 
tice in the prosecution for libels which made 
the guilt of the accused depend upon “the 


(5) Jeremy Bentham on Liberty of the Press 
and Public Discussion. 


(6) Stevens, Sources of the Constitution of 
the United States, pp. 223-224; Blackstone’s 


' Commentaries. Vol. I., p. 154; Cooley, Constitu- 
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evils which may be imaginatively and pros- 
pectively attributed to the influence of his 
opinions.” ‘The opposition to this uncer- 
tainty in the criteria of guilt was not lim- 
ited to persons who believed in unabridged 
freedom of speech, but was often very forc- 
ibly urged by those who desired only a 
little or no enlargement of intellectual op- 
portunity. Even Blackstone believed that 
the criteria of guilt for heresy and seditious 
utterances should be made more certain. 
The protest against the uncertainty of 
the tests of criminality in prosecutions for 
seditions and blasphemous utterances was 
upon two distinct grounds. The first and 
most general of these was based upon the 
historical retrospect, and was an appeal to 
expediency. The argument ran_ thus: 
Books once condemned for their supposed 
evil tendencies are now believed to have 
been good and useful. In making this psy- 
chologic tendency of an utterance the test 
of its criminality, we are again opening the 
docr for a repetition of such error. There- 
fore, such criminal laws are inexpedient and 
should be abolished. ‘The second reason 
for objecting to the tendency-test in pen- 


alized utterances was from the point of- 


view of that larger demand for liberty 
which was founded upon the idea that no 
freeman should be deprived of his liberty 
except by lawful judgment of his peers or 
by the Jaze of the land. This was predi- 
cated upon the conception that every man 
should in justice be forewarned that his act 
is penalized. It could not be the law of 
the land if it did not impart that advance 
information, and could not accomplish this 
except an exact statement of the criteria 
of guilt was part of every criminal stattite. 


‘By such means the lovers of liberty’ hoped 


to attain freedom under law in contra-dis- 
tinction to a mere liberty by permission 
under lawless despotism. To such persons 
it was self-evident that a speculative opin- 
ion about the psychologic tendency of an 
utterance upon a future undescribed, hypo- 
thetical reader, or hearer, when used as a 
criterion of guilt, could be no restraint upon 
the moral idiosyncracies, stupid bigotry, un- 
reasoned hysterical apprehension, personal 





interest, or even the superstitious malice of 
those charged with the duty of determining 
whether or not a verbal crime had_ been 
committed. It was seen that under such 
circumstances guilt must be determined by 
ex post facto standards, personal to the in- 
dividuals passing judgment. This it was 
argued was government according to the 
lawless despotism of man and the friends 
of freedom demanded as one of the condi- 
tions without which there could be no liberty 
of speech or press, or liberty of any sort, 
that the criteria of guilt be so certain that 
every man may know in advance from the 
very letter of the law, by what standard his 
conduct would be adjudged criminal. It 
goes without saying that so long as an ex 
post facto judicial guess as to the psyche- 
logic tendency of a speech, book or picture 
is the test of guilt, there can be no such 
thing as liberty under the law. Even to those 
to whom “free speech” meant a limited 
liberty by permission, the demand for free- 
dom, only in relation to speech, still was a 
protest against tyranny by demanding for 
every man’s opinion freedom from that ar- 
bitrary power for the penalizing of words 
by standards of an ex post facto guess, or 
pretense, about “the evils which may be 
imaginatively and prospectively attributed 
to the influence of his opinions.” 

As proof of the assertion that a demand 
for certainty in the criteria of guilt always 


-was a part of the agitation for more free- 


dom of speech and press, we need but to 
point to that vast literature which was 
brought into being against constructive 
treason and seditious libel. Here it is only 
necessary to call attention to its existence as 
a part of the agitation for enlarged liberty. 
The discussion of the question is better 
treated as a subdivision of an argument to 
support the contention that ‘Due Process 
of Law” does not obtain unless every crim- 
inal statute shall prescribe the criteria of 
guilt with mathematical certainty. 

In Conclusion.—This historical review 
of the contentions which resulted in the 
adoption of our constitutional guarantees 
for an unabridged freedom of speech and 
of the press, is already too long for com- 
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fortable reading, and not long enough to 
be anything lise an exhaustive treatise. I 
believe, howe’ er, that it adequately estab- 
lishes the follswing proposition : 

I. The contention for an unabridged 
freedom of utterance was always founded 
upon a demand for unrestrained intellectual 
opportunity, and never concerned itself pri- 
marily with preferences between different 
methods of abridging that freedom. 

II. It opposed all past and existing re- 
strictions upon intellectual intercourse, such 
books, 


ing the post or other means of transmis- 


as licensing printers, or censor- 


sion, taxes upon knowledge, and ex post 


facto punishments; and our constitutions 


not only sought to preclude a recurrence 
of any of these former methods of abridg- 
ing intellectual opportunity, but the lan- 
guage used clearly expresses the determina- 
tion to preclude the enfcrcement of any 
other, therefore untriéd, method of curtail- 
ing intellectual intercourse. 

III. The demand for unabridged free- 
dom of utterance, always was a demand for 
the abolition of all mere psycholozic crimes, 
and that uncertainty which attended them. 
from the fact that the criteria of guilt was 
usually “the evi!s which may be ima inative- 
ly and prospectively attributed to the influ- 
ence of one’s opinions,” and the co-related 
demand that crime should always be pred- 
icated upon a certainty, such as an actual 
and material injury, or perhaps also the 
imminent danger of such, according to the 
known laws of the physical universe. 

If we generalize all these contentions for 
a larger and an unabridged intellectual op- 
portunity, we shall have a comprehensive 
statement of the historical interpretation of 
unabridged freedom of speech and of tke 
press, and if the form of statement is such 
as to furnish us with the criteria for deter- 
mining a breaching of the constitutional 
guarantee we shall have a statement in sub- 
stance like that at the beginning of this es- 
say. THEODORE SCHROEDER. 

New York City. 





BAILMENT—IMPUTABLE NEGLIGENCE. 


GIBBONS v. BESSEMER & L. E. R. CO. 


Supreme Court of Pennsylvaiia, Jan. 3, 1910. 


Where the owner of a livery stable lets out 
a horse and buggy, and the horse is killed at a 
grade crossing by the joint negligence of the 


bailee and the railroad company, the negligence 
of the bailee is not to be imputed to the owner 
of the horse, so as to prevent him from recover- 


ing from the railroad company. 


POTTER, J.: This was an action of trespass 
brought in the court of common pleas of But- 
ler county by Martin L. Gibson against the 
Bessemer & Lake Erie Railroad Company, to 
recover damages for the killing of plaintiff’s 
horse and for injuries to his buggy and har- 
ness, alleged to have been caused by the neg- 
ligence of defendant’s servants. Upon appeal 
to the superior court the judgment was af- 
firmed, and from this judgmentrof the superior 
court the present appeal was taken. 

It appears that the plaintiff was the owner 
cf a livery stable in. the borough of Butler. 
1906, he let for hire a horse and 
buggy to one Lantz, who, with a companion 
named Nicholas, drove through the town. In 
crossing the tracks of the defendant company 
where they intersect at grade with Main street, 


Cn June 25, 


a public street of the borough, the horse and 
buggy were struck by a tender attached to 
one of the defendant's engines which was 
running backward at the time. The horse 
was killed, and the buggy and harness badly 
damaged. Both Lantz and Nicholas admitted 
on cross-examination that they did not stop be- 
fore driving upon the .railroad track. They 
both testified that they were struck by the 
tender of an engine, running backward at a 
speed of 15 or 20 miles an hour, that there 
was no bell rung nor whistle sounded, nor warn- 
ing of any kind given them of the approach of 
the engine, and that there was no flagman 
or electric bell at the crossing. Another wit- 
ness, George Howard, who was on the oppo- 
site side of the crossing and saw the loco- 
motive approaching, testified that he did not 
hear any whistle blown or bell rung, and saw 
no flagman. Both the trial court and the su- 
perior court held that the driver of the buggy 
was by his own admission guilty of contribu- 
tory negligence, but that such negligence was 
not imputable to the plaintiff, and did not af- 
fect his right to recover for injuries to his 
property caused by defendant's negligence. 
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As to the main question raised—the rela- 
tion between a livery stable keeper and one 
who hires from him a horse and carriage—we 
have no doubt but that it is that of bailor and 
bailee, and that the contract between them 
for the hire and use of the chattels consti- 
tutes a bailment. In 1 Bouvier’s Law Dict. 
(Rawle’s Ed. 1897) 213, bailment is defined 
as “a delivery of something of a personal 
nature by one party to another, to be held 
according to the purpose or object of the 
delivery, and to be returned or delivered over 
when that purpose is accomplished.” In 
Schouler on Bailments (3d Ed. 1897) Sec. 130, 
it is said: “In the bailment for hired use the 
bailor, technically styled the ‘letter,’ shifts 
over into the party entitled to recompense, 
while the hirer, in turn becomes bailee. This 
bailment * * * contemplates the tempo- 
rary beneficial use of a chattel which the 
bai'ee must eventually return. * * * Our 
reports furnish few cases of consequence under 
this head, save in the instance of hiring a horse 
or carriage.” In section 137 the author, still 
discussing bailments for hire, further says: 
“Let us take, for example, a case by far the 
most familiar under this head to English and 
American courts, namely, that of a horse hired 
for-use.” In the text-books treating of the law 
of bailments, constant reference is made to 
contracts for the hiring of horses and vehicles, 
as illustrating the contract of bailment. See, 
for example, Edwards on Bailments (3d Ed. 
1893) See. 373, and Van Zile on Bailments (2d 
Ed. 1908) Sec. 119. 

The weight of authority also seems to sustain 
the proposition that the negligence of a bailee 
for hire is not to be imputed to the bailor. In 
the work just quoted (Van Zile), one of the 
latest on the subject, in section 128, it is said: 
“The bailee does not stand in the place of the 
tailor: he does not represent him in such a re- 
lation as would render the bailor liable for his 
nezligent acts, or for the negligent acts of his 
servants or agents, and so, while in an action 
brought by the bailee against third parties 
for injuries to the property, the third party 
may defend in the action upon the ground of 
contributory negligence upon the part of the 
beilee, his servants, or agents, in an action by 
the bailor, who is the owner of the property, 
against a third party for injury to the bail- 
ment, the negligence of the bailee, or his serv- 
ants or agents, would be no defense, and 
would not prevent a recovery for the reason 
that such negligence is not imputable to the 
bailor.” 

And in Edwards on Bailments (3d Ed. 1893) 
Sec. 392, it is said: “The hirer of wagons, or 
earriages. and horses, receiving them into 
his custody to be used by him at his pleasure, 


‘ 








becomes a bailee, and is in no sense a servant 
of the owner. He is responsible to the owner 
for the reasonable care of them, and to third 
persons for any negligence of his servants in 
the use of them. He is liable to third persons 
to the same extent as if he were the actual 
owner of the vehicles and teams used by him.” 
And again, in 1 Thompson on Negligence (1901) 
Sec. 512, it is said: “Unless the principles upon 
which the courts have at last settled have been 
grossly misconceived, the negligence of a bailee 
or his servants is not imputable to his bailor.” 
As far back as the case of Bard v. Yohn, 26 Pa. 
482, Justice Knox stated the law as follows 
(page 489): “If one lets or hires to another 
a horse to be used exclusively for the purposes 
of the latter, the owner of the horse is in no 
wise responsible for the negligent manner in 
which the horse may be used.” 

There is a difference where the owner sends 
a driver to manage and control the team and 
vehicle, for in so doing the owner retains the 
control, and may well be held accountable for 
the action of the driver, his servant and agent. 
But in the present case no driver was furnish- 
ed, and the hirer assumed the care and control 
of the horse. There was no relation of master 
and servant, or of principal and agent, be- 
tween the hirer and the liveryman, and the lat- 
ter cannot be held responsible for the negli- 
gence of the former. Each must recover in 
his own right, if at all, and each must stand 
upon his own ground. Had Lantz, the hirer, 
brought suit and shown negligence by the de- 
fendant, and no negligence upon his own part, 
he could have recovered for damage to him- 
self, but not for damage to the horse or vehicle. 
His right of action depended in no way upon 
that of the present plaintiff, nor does the right 
of recovery in the present action depend upon 
the right of the bailee to recover. 


Counsel for appellant further contend that 
the plaintiff did not present sufficient evidence 
of negligence to justify the submission of the 
case to the jury. The record shows that plain- 
tiff relied upon three witnesses to establish 
regligence. One testified, in substance, that 
the horse was struck by the tender of an en- 
gine backing up towards the yard. The en- 
gineer gave no signal, did not ring the bell, 
and did not blow a whistle. There was no 
watchman at the crossing, nor any electric bell. 
There igs considerable travel at the cross‘ng. 
It is one of the busiest streets in town. The 
engine was traveling, in witness’ judgment, 15 
or 20 miles an hour. It was going so fast 
that it ran 300 or 400 feet after they hit the 
rig before they could get it stopped. Another 
witness said that he was in the buggy with 
Lantz; that there was no warning given of 
the approach of the engine to the crossing, 
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either by blowing the whistle or ringing the 
bell, and that there was no flagman nor elec- 
tric bell at the crossing. The crossing was on 
the extension of Main street in the borough of 
Butler, at a point where there is a great deal 
of travel. The engine was traveling fast, and 
it went on after it struck the horse 300 or 400 
feet before it came to a stop. Another witness 
testified that he was on the opposite side of 
the crossing, watching the locomotive as’ it 
approached, and heard no whistle or bell. It 
thus appears that the evidence for the plaintiff 
was not merely negative. It was positive, and 
was given by witnesses who alleged that they 
were in a position to hear and were listening 
and would have heard, had the signals been 
given. This, in connection with the testimony 
as to the speed of the locomotive, was suffi- 
cient to take the case to the jury, on the ques- 
tion of defendant’s negligence. The credibility 
of the witnesses was for the jury. 

The assignments of error are all dismissed, 
and the judgment of the superior court is 
affirmed. 


Note—The Doctrine of Non-imputable Negli- 
gence of Drivers of Vehicles the same in Negli- 
gence by Third Persons as in Actions Against 
Masters —The principal case was affirmed in 


the Pennsylvania Superior Court (see 37 Pa. 
Supr. Ct. 70), three of the seven judges 
dissenting, but dissentients filed no opinion. 
The opinion of the majority says: : 

Lantz, the bailee of the .horse and buggy, 


were the plaintiff here, it is clear there could 
be no recovery, because of his admitted contribu- 
tory negligence in disregarding the well-known 
rule of ‘stop, look and listen.’ The court left it 
for the jury to say whether or not the defend- 
ant was negligent.” The defendant on its mo- 
tion for judgment non obstante veredicto sub- 
mitted the proposition that “It was the imperative 
duty of E. E. Lantz, the occupant and driver of 
the buggy, to have stopped, looked and listened 
at the point at which he could see and hear be- 
fore crossing the track.” And the trial court 
answered: “Affirmed as a rule of law, but not- 
applicable in this case, for the reason that Lantz 
is not the plaintiff, unless his failure to do so 
was the sole cause of the accident.” This opinion 
dwells somewhat on the sole cause of accident 
theory, affirming the trial court’s declaration and 
there is found this declaration: “If the defend- 
ant and Lantz were both negligent—and that the 
defendant was so negligent has been found by 
the jury—which of them would be responsible 
for the injury? They were joint tort feasors; 
their concurrent negligence caused the accident.” 

The case of Linte, Receiver v. Hackett, 116 
U. S. 366, shows a suit by the occupant of a 
public hack, who merely gave directions as to the 
place he was to be conveyed, receiving injury 
from collision of a train with the hack, the suit 
being against a railroad. Mr. Justice Field, after 
first expressing his disagreement with the case 
of Thorogood y. Bryan, 8 C.. B. 114, to the effect 
that such a driver is not the passenger’s servant, 





nor his negligence imputable to him (all of which 
character of questions we considered in 69 Cent, 
L. J. 228), then considers the question whether 
or not such driver's contributory negligence 
barred recovery against the railroad. 
number of state cases are considered in 
opinion. 

The learned Justice states the matter thus: 
“Tkat ore cannot recover damages for an in- 
jury to the commission of which he has directly 
cortributed is a rule of established law and a 
principle of common justice. And it matters 
not. whether that contribution consists in his par- 
ticipation in the direct cause of the injury, or 
in his omission of duties which, if performed, 
would have prevented it. 

If his fault whether of omission or commis- 
sion has been the proximate cause of the injury, 
he is without remedy against one also in the 
wrong. It would seem that the converse of this 
doctrine should also be accepted as sound—that 
when one has been injured by the wrongful act of 
another, to which he has in no respect contri- 
buted, he should be entitled to compensation in 
damages from the wrongdoer. And such is the 
generally received doctrine unless a contributory 
cause of the injury has been the negligence or 
fault of some person to whom he sustains the 
relation of superior or master in which case the 
negligence is imputed to him, though he may not 
personally have participated in it.” 

In Bennett v. N. J. R. Co., 36 N. J. L. 225, it 
was .held that the driver of a horsecar being 
negligent in crossing a railroad track did not bar 
right to recover from the railroad for its negli- 
gence in striking the car and injuring a passenger 
therein. It was held that the negligence of the 
driver co-operating with that of persons in 
charge of the train, which caused the accident, 
was not imputable to plaintiff, as contributory 
negligence, to bar his action. . 

In Dyer v. Erie R. Co., 71 N. Y. 228, the plain- 
tiff in a suit against a railroad, was riding in a 
wagon. by permission of, and invitation of the 
owner of the horses and wagon, and no question 
of contributory negligence by such driver was al- 
lowed to be considered. Transfer Co. v. Kelly, 
36 Ohio St. 8% was a case like the Bennett case, 
supra, the evidence showing a collision between 
the wagon of a transfer company and a car of 
a street Car company. It was said the evidence 
showed both companies were negligent. The in- 
jury was to a passenger on the car. It was said 
“the negligence of the (car) company could not 
be imputed to the passenger, where its negli- 
gence contributes to his injury jointly with the 
negligence of a third party.” The court deemed 
an opposing’ contention “absurd.” See also R. 
Co. v. Shacklet, 105 Ill. 364; Cuddy y. Horn, 
46 Mich; 506. 

Where contributory negligence was claimed 
upon the part of a bailee of a wagon and horse 
in his being on a street railway track (the wagon, 
and horse being struck by « street car), it was 
said, if he was chargeable with negligence, this 
was not imputable to plaintiff and the sole ques- 
tion that should have been submitted to the jury 
was whether there was negligence in his being 
run upon, Currie v. Consolidated Ry. Co., 81 
Conn, 383. 71 Atl. 356. The opinion in this case 
argues that the wagon had a right to be upon the 
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track and it was the duty of defendant to keep 
its cars under control and also to provide lights 
sufficient to show the track ahead of it, and the 
reasonable conclusion is that, if this is done and 
all reasonable precautions adopted not to run 
upon one on the track, there would be no negli- 
gence, putting the matter as regards defendant's 
negligence on the same plane as if the bailee had 
been suing for a personal injury to himself. But 
if bailor were suing the bailee’s negligence in 
exposing the wagon and horse to danger of de- 
struction, could not be inquired into. 

This theory of negligence in such cases aS we 
have instanced not being imputable to a passen- 
ger seems, at bottom, opposed to that which we 
considered in our annotation above referred to. 
There non-imputability went upon the idea that 
passengers in vehicles trusted themselves abso- 
lutely to the servant of the proprietor of the 
vehicle. The principle of respondeat superior was 
squarely involved, But here it is said that, when 
you so trust yourself and in consequence of your 
vielding voluntaftily to that trust you are carried 
into danger, you are just as much a third person 
to all of those whose concurring negligences in- 
jure you, as if you had never so trusted yourself, 
Are you such a stranger? Does it not seem 
rather, that so far as the proprietor of the ve- 
hicle is concerned, the driver is his servant, and 
so far as others are concerned, who injure you 
when you have placed yourself in his care. he is 
your servant, You rely on the driver not to 
carry you into danger and can hold his superior 
responsible, if he does, but just because you have 
an action against him, there seems to exist a 
positicn entitling you to rights which prevents 
you from being a stranger to the situation. If 
your own driver carries you into danger, his 
contributory negligence binds you. Is he not 
your driver in the sense that you trust yourself 
to him? We have not seen any discussion in the 
cases on this theory. R 








JETSAM AND FLOTSAM. 





WESTERN FEDERAL JUDGES UNDER FIRE. 


Prominent federal judges in the Central 
West are under fire. The Western newspaper 
press, we understand, are beginning to reprint 
the charges of a certain socialist paper pub- 
lished at Girard, Kan. These charges are so 
serious in some cases that they have aroused 
some of our leading Western attorneys. who, 
in writing to us, demand that there be some 


offcial investigation, not only in the interest of | 


the judges themselves, but to restore the peo- 
ple’s confidence in the judiciary of our federal 
circuit and district courts. 

Our own attitude toward these charges has 
been and is yet one of indifference, since the 
source of them has not been altogether credit- 
able. But the repetition of these charges in 
other more respectable publications and the ner- 
vousness and restlessness of the western bar in 
the face of this bitter attack upon the federal 
judiciary before whom they must practice, have 
made it incumbent upon us to demand in the 
interest of the profession that these charges 
be disproved, as we believe they can be, and the 
federal judiciary vindicated. 





In most cases of assaults of this character 
upon the judiciary it is usually the most digni- 
fied thing to ignore them. But where such 
charges take the form of a recitation of par- 
ticular instances and evidence is offered to 
prove them, and they thus become definite 
enough to challenge the attention of more re- 
spectable newspapers and even of members of 
the bar, it becomes the duty of the judges 
thus attacked, or of Congress to demand an in- 
vestigation and refute the imputations thus 
made. 

On the other hand we urge upon members 
of the bar to uphold everywhere the members 
of the federal bench who may be thus attacked 
and to demand that their detractors shall carry 
their evidence to Congress, the proper authority 
to deal with such charges, and that they shali 
not peddle them around the country without any 
further substantiation than has already been 
offered. 

Every lawyer is jealous of the integrity of 
the judiciary before whom he practices. A 
false charge makes him indignant, and a charge 
proven to be true, humiliates him. Yet he in- 
sists that that members of his profession who 
thus disgrace the judicial ermine and thus 
bring unmerited humiliation upon the profes- 
sion, shall be promptly disrobed. 

The lawyer, however, is by training, slow 
to accept charges directed against the judt- 
ciary. He appreciates that their source is often 
traceable to the chagrin and bitter resentment 
of some defeated litigant. He, therefore, is in- 
clined to reserve judgment and resent the im- 
putations. This is still, we believe, the atti- 
tude of the Western bar toward the judges who 
have been thus attacked. Nor do we believe 
that their confidence has been misplaced. We 
think, however, it would be better to have 
the charges thoroughly refuted and the calum- 
niators publicly rebuked. 








HUMOR OF THE LAW. 





A Southern banker recently told the follow- 
ing about his 8-year-old son: The boy had been 
invited to spend a week with some little friends 
in the country. “Stay and keep me company, 
Jack,” said his mother. “Father goes traveling 
this week, and I shall be all alone. Here is a 
five-dollar bill for you instead of the visit.” 

Jack promptly closed with the offer, and the 
banker as promptly borrowed the $5 at current. 
interest, thereby keeping, as he observed when 
telling the story, both the boy and the money in 
the family. Some two months later Jack want- 
ed to reca!l the loan. 

“What $5 do you mean?” asked the banker. 

“Why, the $5 I gave you.” 

“T haven’t any $5.” 

“But I gave it to you. 
him $5? You saw me.” 

“T certainly did,” she replied. 

“Where’s your receipt, then?” demanded his 
father. “Do you mean to say you've been lend- 
ing money without getting black and white to 
show for it” . 

“Mammie,” said the boy, appealing to his 
nurse, “didn’t I give papa $5?” 

“Yoh poh’ little lamb!” indignantly exclaimed 
the old woman. “Co’se you done gib it to him, 
honey.” 

“There, papa,” said the budding lawyer, tri- 
umphantly, “there’s the black and white of it.” 
—The Delineator. 


Mother. didn’t T give 
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1. Aetion—Rights and Remedies.—Where a 
statute or the constitution creates a right, but 
is silent as to the remedy, the party entitled 
to the right may resort to any common-law ac- 
tion which will afford him adequate redress.— 
State ex rel. Applegate v. Taylor, Mo., 123 S. 
W. 892. 

2. Adulteration—Coloring Kerosene Oil.—Il- 
luminating oil colored red is not an adulteration 
as a matter of law.—Bartles Oil Co. v. Lynch, 
Minn., 124 N. W. 1 

3. Adverse Possession—Claim of Ownership.— 
A person fencing in land as a part of his own 
which had been exchanged for other land but 
had not been deeded to him held to hold it by 
adverse possession.—Quigg v. Zeugin, Conn., 74 
Atl. 753 

4. Aliens—Exclusion of Chinese.—A Chinese 
person, denied admission to the United States 
after a full and fair hearing, who accepts such 
decision and deportation without appealing, is 
concluded thereby, and cannot, by applying for 
entry at a different port, have a rehearing on 
the same question.—Ex parte Lung Foot, U. §. 
D. C., N. D. N. ¥., 174 Fed. 70. 

5. Alteration of Instruments—Materiality.— 
Cross-marking of material provision in written 
instrument, without consent of one of the par- 
ties, held a material alteration.—oO. N. Bull Rem- 
edy Co. v. Boyer, Minn., 124 N. W. 120. 

6. Appeal and Error—Appeal Bonds.—Allow- 
ance of an item of interest for money borrowed, 
in an action on a bond, given to stay proceed- 
ings pendng appeal, held erroneous.—Kansas 
Bitulithic Paving Co. y. United States Fidelity 
& Guaranty Co., Kan., 106 Pac. 45 
? Review.—A verdict for damages will not 
be disturbed as excessive on appeal, unless it is 
so plainly and outrageously excessive as to 
suggest, at the first blush, passion, prejudice, 
or corruption of the jury.—Hale v. San Bernar- 
dino Valley Traction Co., Cal., 106 Pac. 83. 

8 Assignments—Expectancies.—A sale of an 
heir’s expectancy, if fairly made for a valuable 
consideration, will be enforced when the prop- 
erty comes into possession, as an agreement to 
eever-—Sepier v. Swafford, Tenn., 123 S. W. 


= 
‘ 





9. Rights of Assignee.—The assignee of a 
right of action for breach of covenants of title 
could only recover the damages suffered by his 
assignor.—Simons vy. Diamond Match Co., Mich., 








123 N. W. 1132. 





10. Attachment—Property of Non-Resident.— 
A claim by an attaching creditor may be es- 
tablished against a non-resident only construc- 
tively served with summons, to an extent suf- 
ficient to enable plaintiff to devote defendant’s 
property. attached in this state, to the payment 
of his claim.—Wait v. Kern River Mining, Mill- 
ing & Developing Co., Cal., 106 Pac. 98. 

11. Attorney and Client—-Improper Statements 
in Brief.—Contemptuous, insolent, and insulting 
language used by an attorney i: a brief on re- 
hearing held ground for his suspension from 
practice.—In re Dunn, Neb.. 124 N. W. 120. 

12. Bankruptey—Duties of Receiver.—A re- 
ceiver for a corporation, adjudged bankrupt af- 
ter an interlocutory decree against it for in- 
fringement of a patent, cannot be required by 
the Circuit Court to render any active assistance 
to complainant on the accounting at the ex- 
pense of the bankrupt estate, unless he elects 
to become a party to the suit.—American Graph- 
ophone Co. v. Leeds & Catlin Co, U.S C. Cc, & 
D. N. Y., 174 Fed. 158. 

13. Election of Trustee.—An officer or di- 
rector of a bankrupt corporation, although a 
creditor has no right to vote at the election 
of a trustee, nor to control the votes of other 
creditors, and such votes should be excluded.— 
In re L. W. Day & Co, U.S. D.C, S. DN. Y,, 





174 Fed. 164. 


14.- Examination of Bankrupt.—Where a 
bankrupt, on his examination before a referee, 
persistently makes false or evasive answers, 
although it is evident that he must be able to 
reply fully and correctly, the court is justified 
in punishing him for contempt.—In re Singer, 
U. S. D. C., E. D. Pa., 174 Fed. 208. 

15. Foreign Corporations.—A mere travel- 
ing salesman for a corporation, sent into an- 
other state on a special matter with specific in- 
structions, but having general authority to so- 
licit orders for goods, to be submitted to the 
company for approval, is not an agent of the 
foreign corporation on whom service of process 
against it may be made.—William Grace Co. v. 
Henry Martin Brick Mach. Mfg. Co., U. S. C. C. 
of App.. Seventh Circuit, 174 Fed. 131. 

16. Involuntary Proceedings.—There is no 
liability on the bond of petitioners in involun- 
tary bankruptcy proceedings, except for the 
usual costs, unless they acted without probable 
cause and maliciously, and in that case the rem- 
edy is a suit in the nature of a suit for mali- 
cious prosecution.—In re Moehs & Rechnitzer, 
U.S. DC. S. D. N. Y., 174 Fed. 165. 

17. Power of Court.—A court of bank- 
ruptey is without authority to enjoin a suit in 
a state court to recover property from one claim- 
ing to have purchased the same from a bank- 
rupt’s trustee, where such property was not 
claimed nor scheduled by the bankrupt, nor in 
fact sold by the trustee, and the bankruptcy 
court, therefore, never had any jurisdiction over 
it, or to determine its ownership.—In re Blue- 
stone Bros., U. 8. D. C., N. D. W. Va., 174 Fed. 53. 

18. Removal of Trustee.—Where a trustee 
in bankruptcy absconded, and was removed, the 
appointment of a new trustee by the court, with- 
out calling a meeting of the creditors for an 
election, was at most an irregularity, and the 
legality of the appointment cannot be ques- 
tioned collaterally by persons who are not cred- 
itors.—Scofield v. United States, U. S. C. C. of 
App., Sixth Circuit, 174 Fed. 1. 

19.—Reopening of Estate.—Where a hank- 
rupt estate. which has been closed without 
any claims having been filed, because no assets 
were scheduled, is reopened on the finding of 
unknown assets after the year for filing claims, 
the court may permit the filing of claims within 
a year from the date of the order.—In re Pier- 
son, U. S. D. C., S. D. N. Y., 174 Fed. 160. 

20. Setting Aside Order.—-A motion to va- 
cate an order made by a referee in bankruptcy, 
on the ground that he was without jurisdiction 




















to make it, should be entertained at any time- 


and disposed of on the merits; the doctrine of 
laches having no application in such case.— 
In re Willis W. Russell Card Co., U. S. D. C, 
D.N. J., 174 Fed. 202. 

21. Bills and Notes—Consideration.—A guar- 
antor held entitled to the cancellation of a note 
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given by him to the creditor in settlement of his 
supposed liability, but which was in excess of 
his actual liability—National Bank of Com- 
merce of Kansas City, Mo., v. Rockefeller, U. 8. 
c. Cc. of App., Eighth Circuit, 174 Fed. 22. 

22. Boundaries—Presumptions.—The proeer. 
tion that the mention of a way as a boundary 
of land conveyed passes title to the middle of 
the way, if the title is in the grantor, is not an 
absolute rule of law, but merely a rebuttable 
presumption.—Frost v. Jacobs, Mass., 90 N. E. 

23. Brokers—Contracts.—A broker authorized 
to sell real estate for a specified sum for a com- 
mission in excess of that sum has authority to 
make a cash sale only.—Slayback v. Wetzel, Mo.. 
123 S. W. 982. 

24.——Sale of Real Estate——Owner of land 
cannot complete purchase with one agent and 
avoid his liability to the broker who first intro- 
duced the purchaser.—Beougher v. Clark, Kan., 
106 Pac. 39 

25. Building and Loan Associations—With- 
drawal of Stock.—A member of a building and 
savings association cannot claim that'a waiver 
of forfeiture by acceptance of overdue pay- 
ments of dues, was an excuse for the nonpay- 
ment which precluded the withdrawal of stock, 
where the association does not claim a for- 
feiture.—Hoyt v. Harbor & S. Building & Sav- 
ings Ass’n, N. Y., 74 Atl. 349. 

26. Burglary—Posscession of Stolen Property. 
Where larceny is committed at the time of a 
burglary, the recent possession of the stolen 
property is evidence of the burglary, warrant- 
ing a conviction if unexplained.—People v. Ev- 
erett, Ill., 90 N. E. 226. 

27. Cancellation of Instruments—Married Wo- 
man’s Deed.—A married woman's deed to secure 
the separate debts of her husband being void 
ab initio, she was not bound to reimburse the 
beneficiary for moneys then advanced to the 
husband.—Taylor v. Swafford, Tenn., 123 S. W. 
350. 

28. Carriers—Delay in Transportation.—Mere 
proof of delay in transportation does not support 
an inference of negligence of the carrier, but 
slight evidence of negligence is sufficient to 
raise the inference that the delay was negligent. 
—Holland v. Chicago, R. I. & P. Ry. Co., Mo., 
23 S. W. 987. 

29. Mistake in Freight Rate.—Action will 
not lie against carrier for breach of illegal con- 
tract to transport merchandise for less than 
usual rate, though the agreement was made 
by mistake+—-Wentz-Bates Mercantile Co. w 
Union Pac. R. Co., Neb., 123 N. W. 1085. 

30. Ratification of Unauthorized Act.—If a 
earrier’s live stock agent did not have authority 
to make a contract with a shipper to ship by 
a certain train on a connecting line, the car- 
rier ratified the contract by billing the car and 
forwarding it to its junction point for shipment 
on the connecting line.—Kirby v. Chicago & 
A. R. Co., Ill, 90 N. E. 252. 

31. Champerty and Maintenance—Deed by 
Person not in Possession.—Where a grantor's 
first deed was void of champerty because of ad- 
verse possession, his subsequent deed to one in 
possession through a vendee. holding under an- 
other, conveyed the title—Burke v. Scharf, N. 
D., 124 N i. Ts 

32. Constitutional Law—Police Power.— 
Hurd’s Rev. St. 1908, c. 38, secs. 39d-39i, pro- 
hibiting manufacturers of imitation butter from 
using coloring matter, held a valid exercise of 
the police power to prevent fraud, and did not 
deprive the manufacturer of property without 
due process of law.—People v. Freeman, Ill. 90 
N. E. 366. 

33. Contempt—Improper Statement in Brief.— 
Language used by an attorney in a brief in sup- 
port of a motion for rehearing held contemptu- 
ous to such an extent as to require the Supreme 
Court to take notice thereof and apply the neces- 
sary disciplinary penalty.—In re Dunn, Neb., 
124 N. W. 120. 

34. Contracts—-Compensation.—A credit on a 
building contract cannot be allowed defendant 
for the amount of land which it agreed to trans- 
fer to plaintiff, but wifich it never transferred.— 














R. A. Sherman’s Sons Co. v. Industrial & Mfg. 
Co., Conn., 74 Atl. 773. 


35.——-Construction.—Under a contract for the 
construction of a railroad, by which the con- 
tractor was to be paid the cost of all 


labor and material furnished and a per cent 
thereon as profit, he is not entitled to charge as 
a part of the cost a sum for the depreciation 
of the equipment used in doing the work.—Sa- 
vannah, A. & N. Ry. Co. v. Oliver, U. S. C. C. of 
App., Fifth Circuit, 174 Fed. 140. 

36. Performance.—Where a contract re- 
quired plaintiff to construct for a stated price 
a sewer, that, by a mistake in tne plan, plaintiff 
was not obliged to dig as deep as was contem- 
plated by the parties, did not absolve defendant 
from paying the full contract price.—Busineil 
v. Boyers, Mo., 123 S. W. 956. 

37. Convicts—Admissibility of Evidence.—On 
the trial of a person who, while undergoing @ 
ilfe sentence committed an assault which under 
Pen. Code, sec. 246, is punishable by death, the 
record of the former commitment is admissible. 
—People v. Oppenheimer, Cal., 106 Pac. 74. 

38. Corporations—Business Corporations.—A 
“business corporation” held to include a corpo- 
ration organized to engage in the business of 
manufacturing, selling, and distilling intoxi- 
cating liquors, etc.—Greenough v. Board of Po- 
lice Com’rs of Town of Tiverton, R. L, 74 Atl. 
785. 





39. Misrepresentations in Sale of Stock.— 
The president of a corporation, in negotiating 
the sale of treasury stock thereof, held act 
within the scope of his employment, so that 
fraudulent representations made in_ respect 
thereto would bind the corporation.—Weissing- 
<—— Co. v. Van Buren, Ky., 123 S. W. 
289. 

40. Purchase of Stock.—The rights of cred- 
itors not being involved, an agreement to refund 
money paid a corporation for stock if, after in- 
spection of its property, the purchaser be dis- - 
satisfied is enforceable.—Dickinson vy. Zubiate 
Mining Co., Cal., 106 Pac. 123. 

41. Ultra Vires Contracts.—A manufactur- 
ing corporation, organized under the law of 
Illinois, having no power under its charter to 
invest in the capital stock of another corpora- 
tion, cannot be held liable as a stockholder in 
a corporation of another state, although it ac- 
quired the stock in payment of a pre-existing 
debt for merchandise sold by it in the course of 
its regular business.—Converse v. Gardner Gov- 
ernor Co., U. S&S. C. C. of App., Seventh -Circuit, 
174 Fed. 30. 

42. Ultra Vires Contracts.—When a con- 
tract is beyond the power conferred on a corpo- 
ration by existing laws, neither the corporation 
nor the other party to the contract can be 
estopped by assenting to it or by acting on it to 
show that it was prohibited by those laws.— 
a v. Emerson, Talcott & Co., Ill, 90 N. E. 














43. Courts—Diversity of Citizenship.—Where 
a citizen of the same state as the defendant is 
a necessary party plaintiff to a suit in a federal 
court when it is commenced, the court does not’ 
acquire jurisdiction because at some time dur- 
ing the pendency of the suit he may cease to 
be a necessary party.—Adams y. City of Wo- 
burn, U. S. C. C., 174 Fed. 192. 

44. Full Faith and Credit.—Where an insur- 
ance company issues a policy on property in an- 
other state in which it is authorized to do busi- 
ness, the courts of the state of residence of the 
company, in rendering judgment against it, do 
not fail to give full faith and credit to the pub- 
lic acts and judicial proceedings of the other 
state.—Strampe v. Minnesota Farmers’ Mut. Ins. 
Co., Minn., 123 N. W. 1083. 

45. Covenants—Persons Entitled to Enforce.— 
A grantee cannot enforce the covenants in his 
grantor’s deed or any prior deeds, after he has 
conveyed the land, at least until he has satis- 
fied his lability on his own covenants.—Simons 
v. Diamond Match Co., Mich., 123 N. W. 1132. 

46. Running With the Land.—In a contract 
for the sale of real estate, binding upon the 
heirs, executors. and assigns of the parties. 
a covenant by the purchaser to keep buildings 
in repair is one running with the land and bind- 
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ing on his assignee.—Mesa Market Co. v. Crosby, 
U. S&S. Cc. C. of App., Eighth Circuit, 174 Fed. 96. 


47. Damages—Personal Injuries.—The dam- 
ages to be awarded for a negligent personal in- 
jury resulting in a diminution of earning power 
is a sum equal to the present worth of such 
diminution, and not its aggregate for vlaintiff’s 
expectancy of life.—O’Brien v. J. G. White & Co.. 
Me., 74 Atl. 72. 

48. Pleadings.—Plaintiff, by specifying the 
particular damages which he suffered from per- 
sonal injuries, to some extent at least, negatived 
any claim for damages other than those speti- 
fied.—_ Keefe v. Lee, N. Y., 90 N. E. 344. 

49. Death—Presumption.—In an action on a 
benefit certificate, the court did not err in 
charging that a presumption of death arose 
after absence for seven years, under stated cir- 
cumstances.—Behlmer vy. Grand Lodge, A. O. U 
W. of Minnesota, Minn., 123 N. W. 1071. 

50. Deeds—Construction.—A deed of property 
to a husband and wife during their or either of 
their natural lives, and in fee to their heirs, 
construed and held, under the law of Illinois. to 
convey estates for life to the husband and wife, 
and to vest the fee in the children of the mar- 
riage as tenants in common.—Hall v. Hankey, 
U. S. c. Cc. of App., Seventh Circuit, 174 Fed. 139. 

51. Persons Affected.—The owner of land 
under an unrecorded deed is not affected by a 
judgment in a subsequent action, to which she 
was not a party, against her grantor for the 
recovery of such land.—Temple v. Osburn, Or., 
106 Pac. 16. 

52. Diweree—Abatement.—An action for di- 
vorce pending at or reopened after the death of 
one of the parties is abated by the death and 
fails because the marriage relation which is the 
subject-matter of the action has ceased to ex- 
ist.—Hite v. Mercantile Trust Co.. Cal., 106 Pac. 
102. 

53. Extent of Relief.—Where, in a suit for 
divorce for extreme cruelty, complainant proved 
the grounds alleged, it was error to deny her 
relief because she had been twice previously di- 
vorced and once because of her own adultery.— 
Orton vy. Orton, Mich., 123 N. W. 1103. 

54. Drains—Payment of Expenses.—The Leg- 
islature, in providing for the organization of 
drainage aistricts, held authorized to require 
persons performing services in the organization 
of districts to wait for their fees until the tax- 
es provided for by the act may be collected.— 
State ex rel. Applegate v. Taylor, Mo., 123 S. W. 
892. 











55. Right of Abutting Owners.—An owner 
of land abutting a highway held to have ac- 
quired no prescriptive rights to have a drain 
maintained at a certain size, and hence the 
county authorities had the right to enlarge the 
drain.—Smith v. Barrett, Mich., 123 N. W. 1091. 

56. Easements—Water Rights.—Grantor re- 
serving water rights, but not their exclusive 
use, cannot complain of the continued use of 
the water right by its grantee after conveyance 
to a third party.—Sheffield Water Co. v. Elk 
Tanning Co., Pa., 74 Atl. 742. 

57. ‘Way of Necessity.—The owner of the 
servient estate has a right to locate a way of 
necessity across his land in favor of another.— 
Moore v. White, Mich., 124 N. W. 62. 

58. Eminent Domain—Damages.—Any damage 
to trees growing on a strip taken may be consid- 
ered a diminution in value of interest of the 
owner of the land.—tTri-State Telephone & Tele- 
graph co. vy. Cosgriff, N. D., 124 N. W. 75. 

59. Equity—Pleadings.—Where a federal 
court of equity ordered a motion to strike a bill 
from the files converted into a demurrer in- 
stanter, it was error to sustain it without set- 
ting it down for hearing at a future day.—Rob- 
inson v. Chicago Rys. Co., U. S&S C. CG of App., 
Seventh Circuit, 174 Fed. 40. 

60. Evidence—Judicial Notice.—Courts may 
take judicial notice that potatoes are subject 
to decay, and that in the latter part of April 
it would not be good business policy for a farm- 
er to hold a lar¢ve quantity of them on hand.— 
James Higgins Co. v. Torvick, Or., 106 Pac 22. 

61. Execution—Levy on Non-Resident’s Prop- 
erty.—For purposes of execution or attachment 











the situs of shares of stock is within the state 
where the corporation resides, and they may 
lawfully be levied on in such state though own- 
ed by a non-resident.—Wait v. Kern River Min- 
ing, Milling & Developing Co., Cal., 106 Pac. 98. 


62. Executors and Administrators—Claims 
Against Estate.—A grandfather and his grand- 
daughter who grew up in his family held pre- 
sumed the one to have furnished necessities and 
comforts, and the other to have rendered servy- 
ices. gratuitously.—Lewis v. Horshey, Ind., 90 
N. E. 3332. 

63. Fires—Independent Contractors. — Comp. 
Laws 1897, secs. 11,653-11,658, providing that a 
landowner should be liable for fires communi- 
eated to other land, held not to render the 
owner liable for fires caused by independent 
contractors.—Rogers y. Parker, Mich., 123 N. W. 
1109. 


64. Fire Insurance—Right of Action.—Action 
may be maintained in the state against an In- 
surance company of the state on a loss in an- 
other state in which it is unauthorized to do 
business.—Strampe v. Minnesota Farmers’ Mut. 
Ins. Co., Minn., 123 N. W. 1083. 


65. Fraud—Remedies.—Where plaintiff was 
induced to surrender his interest in certain notes 
for worthless stock of a corporation, by defend- 
ant’s false representations, he could either re- 
scind and recover the notes or sue for damages 
for deceit.—Bechtel v. Chaso, Cal., 106 Pac. 83. 

66. Frauds, Statute of—Contract to Devise.— 
Where children conveyed to their father a life 
estate in land, in consideration of his agree- 
ment to leave them other land at his death, the 
contract was not within the statute of frauds.— 
Ruch v. Ruch, Mich., 124 N. W. 52. 

67.——Estoppel.—The doctrine that equity will 
hold one estopped from relying on the statute 
of frauds, where to do so will amount to the 
practice of fraud, is not limited in its operation 





‘to any particular class. of contracts, but applies 


in every transaction where the statute is in- 
voked.—Seymour v. Oelrichs, Cal., 106 Pac. 88. 

68. Fraudulent Conveyances—Transfer of 
Crop.—A wife’s posséssion of crop, transferred 
to her by her husband in satisfaction of her rent 
lien, held to preserve the lien as against his 
creditors, though the transfer was unrecorded.— 
Jones v. Louisville Tobacco Warehouse Co., 
Ky., 123 S. W. 307. ’ 

69. Guaranty — Requisites.—A parol state- 
ment by a person to the president of-a bank 
that he “was going to give a guaranty” to pro- 
tect the bank in its transaction with a corpora- 
tion held not to constitute a guaranty.—Nation- 
al Bank of Commerce of Kansas City, Mo., v. 
Rockefeller, U. S. C. C. of App., Eighth Circuit, 
174 Fed. 22. 

70. Homestead—Alimony.—The court directing 
the enforcement of an order for the payment of 
alimony held authorized to direct a sale of the 


real estate under execution.—Bobowski v. Bo- 
bowski, Ill., 90 N. E. 361. 
71. Homicide—Manslaughter.—To reduce a 


homicide from murder to manslaughter, it is, in 
general, only necessary that accused’s reason 
should be impaired to such an extent as might 
induce an ordinary man of fair average disposi- 
tion to act without due deliberation.—People vy. 
Poole, Mich., 123 N. W. 1093. 


72. Husband and Wife—Post Nuptial Con- 
tract.—Notwithstanding the married woman’s 
act (Rev. St. 1899, sec. 4335, Ann. St. 1906, p. 


2378), persons seeking to sustain a postnuptial 
contract purporting to release the wife’s interest 
in her husband's estate have the burden of 
showing that no unfair advantage was taken 
of the wife—Bgger v. Egger, Mo., 123 S. W. 
928. 


73. Wife’s Conveyance of Expectancy.—A 
married woman’s deed, attempting to convey 
her expectancy as heir of her father, held void 
for want of statutory authority.—Taylor v. 
Swafford, Tenn., 123 S. W. 350. 

74. Intoxicating Liquors—Sale Without Li- 
cense.—The holder of a license to sell liquor in 
specified quantities to be drunk on the prem- 
ises is guilty of selling without a license if he 
sells in those quantities to be drunk off the 
premises.—State v. Fagan, Del., 74 Atl. 692. 
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75. Judgment—Diversity of Subject Matter.— 
A judgment, in an action for admeasurement of 
dower, does not bar a subsequent action against 
the same defendants to set aside a postnuptial 
contract between the widow and decedent, and 
to recover a child’s share in decedent’s personal 
estate.—Egger v. Egger, Mo., 123 S. W. 928. 


76.——Jurisdiction.—The judgment of a court 
of record of another state in a divorce case is 
entitled to the presumption that it was author- 
ized by law, provided jurisdiction of the subject- 
matter may be assumed.—In re Hancock's Es- 
tate, Cal., 106 Pac. 58. 


77. Landlord and Tenant—<Action for Rent.— 
A lessor of a building for a theater, suing for 
rent after the lessee vacated the premises on 
the ground of his inability to book performances 
on account of the condition of the building, may 
not rely on the fact that firemen placed by the 
fire marshal on the premises were trespassers.— 
Norris v. McFadden, Mich., 124 N. W. 54. 


78. Contracts of Sale.—A provision of a 
eontract for the sale of real estate that, on de- 
fault of the purchaser in possession, the contract 
shall be converted into a lease and any pay- 
ments or improvements made be considered as 
rental, is valid and enforceable.—Mesa Market 
Co. v. Crosby, U. S.C. C. of App., Eighth Cir- 
cuit, 174 Fed. 96. 

79. Dangerous Premises.—Repairs on rent- 
ed premises accomplished by the landlord held 
so negligently done as to make the landlord 
liable for injuries to the tenant occasioned 
thereby.—Carlon v. City Sav. Bank of Omaha, 
Neb., 124 N. W. 91. 

80. Lease.—Where an optional term in a 
lease was to extend “not exceeding ten years,” 
a written notice by the tenant was’ not neces- 
sary to establish his election to continue.— 
Briggs v. Chase, Me., 74 Atl. 796. 

S1.——Leases.—A lease of the basement and 
lower floor of a building with the right to 
erect signs on the roof held not to confer on 
the lessee the right to lease the use of the 
roof to others for the maintenance of signs for 
profit.—Forbes v. Gorman, Mich., 123 N. W. 
1089 

82. Larceny—Possession of Stolen Property. 
—Evidence of possession by defendant of prop- 
erty recently stolen is not admissible for the 
purpose of showing the fact that the prop- 
erty was stolen.—Robinson v. State, Wyo., 106 
Pac. 24. e 

83. Life Insurance—Payment of Assessment. 
—When a member, on receiving notice of an 
assessment. remitted for it, the secretary of the 
association could not apply the remittance to 
payment of a prior assessment.—Burchard Vv. 
Western Commercial Travelers’ Ass’n., Mo., 123 
Ss. W. 973. 

















84. Suicide.—Whether or not an insured, 
who died from the effects of an overdose of 
morphine, took the overdose accidentally, or 


with suicidal intent, so as to release the insur- 
ance company from liability on its policy under 
its terms, is a question of fact. which, unless 
the evidence is conclusive, is for a jury to 
determine.—Metropolitan Life Ins. Co. v. Wil- 
liamson, U. S C. C. of App., Fifth Circuit, 174 
Fed. 116. 


85.——Waiver of Forfeiture—Where an in- 
surance company waived payment of the premi- 
um due on a certain day and accepted payment 


on the next day, there was no forfeiture be- 
cause of the delay in payment and no new con- 
tract made between the parties, but the old 
policy remained in force.—Monahan v. Fidelity 
Mut. Life Ins. Co.. TIll., 90 N. E. 213. 

86. Limitation of Actions—Assessments by 
Receivers.—Limitations begin to run against as- 
sessments levied against members and policy 
holders of an insurance company by its receiver 
from the mailing of the notice thereof.—Pratt 
v. Broadwell, Mich., 124 N. W 

87. Logs and Logging—Growing Timber.— 
Growing timber, though separated, so long as 
it remains uncut can only be conveyed in ac- 
cordance with the rules for conveyance of real 
estate.—Brown v. Bishop, Me., 74 Atl. 724. 

88S. Master and Servant—Dangerous Ways.— 
A railroad company’s liability to keep a path 








in the yard reasonably safe for employees did 
not include an obligation to guard an employee 
while standing between certain freight cars 
outside the path to permit the passage of a 
passenger train on another track.—Langenfeld 
v. Union Pac. R. Co., Neb., 123 N. W. 1086. 


89. Defective a recover for 
injuries caused by defective appliances. an em- 
ployee must show that the employer had actual 
or constructive knowledge of the defect long 
enough before the accident to repair it or warn 
employees, and failed to do so.—Chicago, I. & 
L. Ry. Co. v. Wilfong, Ind., 90 N. E. 307. 

90.— Contract of Employment.—Where a 
servant-under a time contract of employment 
is discharged without cause, he may recover 
the entire compensation remaining unpaid.— 
Rose v. Williamsville G. & St. L. Ry. Co., Mo., 
123 S. ‘W. 946. 

91. Negligence.—In absence of experience 
indicating danger or of custom of persons en- 
gaged in the business. master held not bound 
to inspect excavation for gas.—State v. Flani- 
gan, Md., 74 Atl. 818. 

92. Negligent Fires.—A landowner who li- 
ecenses others to clear up his wild land at so 
much per acre is not liable for fires set by the 
licensees of which he has no knowledge.—Rog- 
ers v. Parker, Mich., 123 N. W. 1109. 

93. Safe Appliances.—A master who sanc- 
tions the continuous use of an appliance by his 
employees for a purpose different from the one 
it was designed for must exercise care to have 
the appliance reasonably safe.—McCaffrey _ v. 
Tamm Bros. Glue Co., Mo., 123 S. W. 944. 

94. Mines and Minerals—Gas and Oil Lease. 
—Delay of lessee’s assignee, under an oil and 
gas lease, in marketing gas from a well drill- 
ed, and in drilling other wells on the leased 
premises for four years, held unreasonable.— 
ie * a v. Kansas Natural Gas Co., Kan., 106 

ac. 47. 


95. Municipal Corporations—Defective Streets. 
—A grating projecting only two inches or less 
above a sidewalk held as a matter of law not 
to render it not reasonably safe for public trav- 
el.—Northrup v. City of Pontiac, Mich.. 123 N. 
W. 1107. ; 

96. Irregular Contract.—A party contract- 
ing with a city regarding a _ subject-matter 
within the scope of the city’s power may, 
where he has received the benefit of the con- 
tract. be precluded from asserting that the con- 
tract was not on the part of the city executed 
in the manner required by law.—City of Arcata 
v. Green, Cal., 106 Pac. 86 

97. Ordinances Invalid in Part.—The in- 
validity of a part of an ordinance or a contract 
under it embodying its terms does not neces- 
sarily make the whole void, unless made void 
by statute.—Gist v. Rackliff-Gibson Const. Co., 
Mo., 123 S. W. 921. 

98. Removal of Officer Under Civil Service. 
—Civii Service Act, gec. 12 (Hurd’s Rev. St. 1908, 
ec. 24a), germ the removal of an officer 
appointed under the rules-of the civil service 
commission ex¢ept for just cause and for rea- 
sons given the commission in writing, and with 
an opportunity to be heard, held not to pro- 
hibit the removal of officers not so appointed, 
such-as a police desk sergeant, without written 
charges or hearing.—People y. City of. Chicago, 
Tll.. 90 N. E. 259. 

99. ‘Navigable Waters—Riparian Rights.—The 
maintenance of a houseboat on a navigable 
slough cannot be restrained by an abutting 
7 aire ea v. Isherwood, Or., 106 Pac. 

100. Partition—Homestead.—The homestead 
vests on the death of the owner in his widow 
and his infant children, and partition does not 
lie until the youngest child becomes of age.— 
Scott v. Royston, Mo., 123 S. W. 454. 

101. Principal and Surety—Payment by Sure- 
ty.—A deposit of money in court by a surety 
in payment of a judgment against him on the 
debt held to discharge the principal’s liability 
pro tanto so as to entitle the surety to recover 
against the principal.—Vermeule v. York Cliffs 
Improvement @o., Me., 74 Atl. 800. ; 

102. Public Lands—Transfer of Rights.—An 
owner of land within a forest reservation, who 
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has conveyed the same to the United States 
under the provisions of Act June 4, 1897, c. 2, 
may lawfully transfer his right to lien land 
which he is entitled to select in exchange and 
a grantee acquiring such right in good faith, 
although before the selection has been ap- 
proved, on such approval and the issuance of a 
patent, acquires the title as a bona fide pur- 
chaser.—United States v. Hyde, U. S. C. C., W. D. 
Wash., 174 Fed. 175. 

103. Railroads—Crossing Accidents.—A per- 
son about to cross railroad tracks is bound to 
approach the tracks with care proportionate 
to the danger, though gates are maintained.— 
oo AA Grand Trunk Western Ry. Co., Ill., 90 
Y. E. 201. 


104. Injuries to Passengers.—Passenger 
getting into controversy with a brakeman and 
striking him held not entitled to recover for 
ensuing injuries.—Arnold vy. Atchison, T. & S. 
F. Ry. Co., Kan., 10@ Pac. 42. 

105.——Lighting Station Platform.—Where a 
earrier had acknowledged that there would be 
passengers for a train leaving a flag station 
at 10:26 p. m., it was its duty to light the sta- 
tion platform for a reasonable time before ar- 
rival of the train.--Cleveland, C.. Cc. & St. L. 
Ry. Co. v. Harvey, Ind., 74 Atl. 318. 

106. Right-of-Way.—A landowner who has 
granted a railroad company the right to con- 
struet a switch track across his property held 
entitled to restrain the extension of the track 
beyond the point nqgmed in the contract.—Barth 
v. Pittsburg, C., C. & St. L. Ry. Co., Ind.. 90 N. 
E. 322. 

107. Rape—Previous Unchastity.—In a prose- 
eution for ecarnally knowing a female un- 
der sixteen years of age, held, that proof that 
she was unchaste before or after the alleged 
assault was inadmissible as a defense.—State v, 
Rivers, Conn.. 74 Atl. 757. 

108. Removal of Causes—Diversity of Citi- 
zenship.—Under the statutes of New Jersey, 
which provide for making a mortgagee a party 
to a proceeding for the condemnation of land 
for public use, both owner and mortgagee are 
indisrensable varties and interested in the same 
questions, and the cause is not removdble by 
the owner, on the ground of diversity of citi- 
zenship, where the mortgagee is a citizen of 
the same state as the petitioner.—Fishblatt v. 
Atlantic City, U. 8S. C. C., D. N. Jer., 174 Fed. 196. 

109. Sales—Performance of Contract.—Where 
defendant notified plaintiff that it did not in- 
tend to make further deliveries under its con- 
tract to sell plaintiff the output of its mill, 
suit by plaintiff for breach of the contract 
would not be a waiver of performance of the 
contract by defendant.—Chicago Title & Trust 
Co. v. Sagola (Lumber Co., Ill.. 90 N. E. 282. 

110. Severable Contracts.—When the price 
of goods is expressly apportioned by the con- 
tract, or the apportionment may be implied by 
law to each item to be performed, the contract 














will generally be held to” be severable.—Los 
Angeles Gas & Electric Co. v. Amalgamated 
Oil Co., Cal., 106 Pac. 55. 

111. Warranty.—Where defendant sold 





plaintiff a horse without a warranty and it 
proved unsound, if plaintiff had any remedy, it 
was for fraud and deceit—Sockman y. Keim, 
N. -D., 124 N. W. 64. 

112. Worthless Article-—Where an article 
sold is wholly worthless, the defense of total 
failure of consideration may be shown, even 
though there has been no return, or offer to 
return, the article, and no notice given to the 
effect that it is without value.—Buss vy. Allison 
Window Glass Co., Mo.. 123 S. W. 949. 

113. Searches and Seizures—Unreasonable 
Searches.—The taking of testimony for a civil 
case in an orderly and retular wav does not 
amount to a search or a seizure within the con- 
stitutional provisions against unreasonable 
searches of papers and effects.—Finn v. Win- 
neshiek Dist. Court, Iowa, 123 N. W. 1066. 

114. Sequestration—Recovery of Corporate 
Books.—A writ of sequestration held to have 
been properly issued against the books and 
papers of an insolvent corporation which the 
officers were required to deliver to its receiver, 
but which they refused to do.—Manning v. Mer- 
ecantile Securities Co., Ill., 90 N. E. 288. 








115. Statutes—Interpretation.—Laws are pre- 
sumptively passed in a spirit of justice and for 
the welfare of the community, and must be so 
interpreted, if possible, as to further that pur- 
pose.—Gist v. Rackliffe-Gibson Const. Co., Mo., 
123 S. W. 921. : 


116. Stipulations—Pleadings.—Where plead- 
ings were lost before a second trial, held that 
the parties could stipulate that the pleadings 
had been properly abstracted on the appeal 
from the former judgment, and that the case 
might proceed as if the pleadings were in court. 
—Blades v. Des Moines City Ry. Co., léwa, 123 
N. W. 1057. 

117. Street Railroads—iInjury to Alighting 
Passengers.—A passenger may start to alight 
without any further invitation than the stop- 
ping of a car at a regular stopping place for 
passengers.—Indianapolis & M. Rapid Transit 
Co. v. Walsh, Ind.. 90 N. E. 138. 


118.——-Riding on Foot-Board.—Where a 
street car is crowded, standing on the foot- 
board is not, of itself, negligence on the part 
of a passenger.—Math v. Chicago City Ry. Co., 
Ill., 90 N. E. 235. 

119. Subregation—Guarantor.— A bank, to 
which collateral was pledzved to secure a note 
“and any and all other indebtedness” which the 
pledgor might owe it, held entitled to retain 
the collateral as security for other indebtedness 
as against a guarantor who paid such note.— 





National Bank of Commerce of Kansas City, 
Mo., v. Rockefeller, U. S. C. C. of App., Eighth 


Circuit, 174 Fed. 22. 

120. Taxation—Foreclosure Under Tax Lien. 
—Where a decree foreclosing a tax lien is 
void for want of service, an action to redeem 
may be maintained against the purchaser under 
such void decree, and those claiming under him. 
Herman vy. Barth. Neb., 124 N. W. 1365. 


121. Inheritance Taxes.—Pub. Acts 1903, p. 
286, No. 195, sec. 17, relating to inheritance tax- 
es, held not to affect the construction of the 
statute that debts secured by mortgages should 
he deducted from the wnersonalty in determin- 
ing its value.—In re Fox’s Estate, Mich., 124 
N. W. 60. 


122. Trial—Instructions.—The practice of, 
giving a large number of instructions contain- 
ing general principles of law which will not 
particularly explain the law applicable to the 
facts in issue should not be favored.—Asmossen 
v. Swift & Co., Ill., 90 N. E. 250. 

123. Trusts—Power of Trustees.—Executors 
and trustees empowered by will to sell real es- 
tate held not authorized to delegate the power 
to an agent.—Coleman y. Connolly, Ill., 90 N. E. 
278. 





124. one. furnishes 
the means to buy property, 
taken in the name of another, the law ordi- 
narily raises a resulting trust.—Maciejewska v. 


Jarzombek, T1l., 90 N. E. 2 


125. Vendor and Purchaser—Champertous 
Deed.—Where a deed attempting to convey an 
outstanding title to a vendee in possession was 
champertous, it did not constitute a construc- 
tive eviction entitling him to retain nossession 
under such title as against the vendor.—Burke 
v. Scharf, N. D., 124 N. W. 79. 


126. Witnesses—Cross-Examination.—Papers 
which were handed to a witness on cross-exami- 
nation to prove their issuance by a public offi- 
eer, after which they were marked for Identin- 
eation, could not be inquired into on redirect 
examination by the state, not having been of- 
fered in evidence, hut merely marked for ‘denti- 
fication.—State v. Fagan. Del.. 74 Atl. 692. 

127. Cross-Examination.—It is bevond the 
limits of a proper cross-examination to permit 
accused to be asked as to other arrests for 
other offenses without giving him the oppor- 
tunity to answer as to his guilt.—State v. Ny- 
hus, N. D., 124 N. W. 71. 

128 Privilege.—A witness cannot refuse to 
testify on, the ground that his answer might in- 
criminate him unless the court can see that 
there is reasonable ground to apprehend such 
danger.—Manning v. Mercantile Securities Co., 
Tll., 90 N. E. 238. 


Resulting Trusts —If 
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